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University  of  Toronto 
Faculty  of  Law 

LAW409H/  JPJ2047H  (2010-2011) 

(3  Credits;  2  Hours;  Perspective  Course) 

Comparative  Constitutional  Law  &  Politics 

Professor  Ran  Hirschl 

Class:  Wednesday,  2:10-4  p.m.,  FLV 
Office  Hours  (SSH  3125):  Tuesday,  2:00-3:15  p.m.  or  by  appointment 
Tel:  (416)  978-5304;  e-mail:  ran.hirschl@utoronto.ca 

Readings:  Reading  materials  consist  of  contemporary  legal  and  social  science 
scholarship  as  well  as  on  comparative  case  law,  where  relevant.  Articles  and  book 
chapters  are  included  in  a  course  packet  (the  contents  of  which  are  available  below) 
available  for  purchase  at  the  Faculty  of  Law  bookstore.  Additional  readings,  court  rulings 
and  case  outlines  are  available  through  the  Blackboard  course  webpage.  All  Supreme 
Court  of  Canada  decisions  are  available  online  through  the  UMontreal  Supreme  Court 
website  at:  http://csc.lexum.umontreal.ca/en/.  Please  note  that  most  of  the  sources  are 
also  available  online  (e.g.  via  JSTORE,  Hain  On-Line,  journal  websites,  or  national  high 
court  websites).  Depending  on  student  interest,  a  few  additional  materials,  handouts,  and 
court  rulings  may  be  distributed  in  class. 

Week  1:  Introduction  -  Mapping  the  World  of  New  Constitutionalism 

•  Objectives  and  design  of  the  course. 

•  Introduction  to  comparative  constitutional  law’s  history,  main  themes, 
epistemology  and  methodologies. 

Week  2:  What  is  Comparative  Constitutional  Law? 

Mark  Tushnet,  “Comparative  Constitutional  Law”  in  the  Oxford  Handbook  of 
Comparative  Law  (Oxford  University  Press,  2006),  pp.  1225-1257. 

Tom  Ginsburg,  “The  Global  Spread  of  Constitutional  Review,”  The  Oxford  Handbook  of 
Law  &  Politics  (Oxford  University  Press,  2008),  pp.  81-98. 

Ran  Hirschl,  “Canada’s  Contribution  to  the  Comparative  Study  of  Rights  and  Judicial 
Review”  in  The  Comparative  Turn  in  Canadian  Political  Science,  (Richard  Simeon  et  al., 
eds.,  UBC  Press,  2008),  pp.  77-98. 

Week  3:  Constitutionalism  in  a  Non-Constitutional  World? 

Sujit  Choudhry,  “Bridging  Comparative  Politics  and  Comparative  Constitutional  Law: 
Constitutional  Design  in  Divided  Societies,”  in  Constitutional  Design  for  Divided 
Societies:  Integration  or  Accommodation?  (Oxford  University  Press,  2008),  pp.  3-31. 
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Tom  Ginsburg  et  al.,  “Does  the  Process  of  Constitution-Making  Matter?”  Annual  Review 
of  Law  and  Social  Science  5  (2009):  201-220. 

Zach  Elkins  and  John  Sides,  “Can  Constitutions  Build  Unity  in  Multiethnic  States?” 
American  Political  Science  Review  101  (2007):  693-708. 

Noah  Feldman,  After  Jihad:  America  and  the  Struggle  for  Islamic  Democracy  (Farrar, 
Straus  and  Giroux,  2003),  pp.  51-74. 

Week  4:  Towards  a  Constitutional  Esperanto?  Proportionality,  Borrowing,  Dialogue 

Norman  Dorsen,  “The  Relevance  of  Foreign  Legal  Materials  in  U.S.  Constitutional 
Cases:  A  Conversation  between  Justice  Antonin  Scalia  and  Justice  Stephen  Breyer,”  3 
International  Journal  of  Constitutional  Law  (2005):  519-541. 

David  Beatty,  “Proportionality”  in  The  Ultimate  Rule  of  Law  (Oxford  University  Press, 
2004),  pp.  159-188. 

Vicki  Jackson,  “Convergence  with  the  Transnational,”  in  Constitutional  Engagement  in  a 
Transnational  Era  (Oxford  University  Press,  2009),  pp.  39-69. 

Week  5:  Accommodation  of  Religious  Difference 

Ran  Hirschl,  "Constitutional  Law  &  Religion,"  in  Tom  Ginsburg  and  Rosalind  Dixon, 
eds.,  Comparative  Constitutional  Law  (Edward  Elgar,  2011). 

Week  6:  Equality  of  What? 

Maimon  Schwarzschild,  “Constitutional  Law  and  Equality,”  in  Dennis  Patterson  (ed.),  A 
Companion  to  Philosophy  of  Law  &  Legal  Theory  (Blackwell,  1999),  pp.  156-171. 

Week  7:  Transitional  and  Restorative  Justice 

The  Nuremberg  trials  (1945-1949) 

The  Eichmann  trial  (1961) 

Week  8:  The  Judicialization  of  Mega-Politics 

Ran  Hirschl,  “The  Judicialization  of  Politics,”  The  Oxford  Handbook  of  Law  &  Politics 
(Oxford  University  Press,  2008),  pp.  119-141. 

Week  9:  The  Extra-Judicial  Determinants  of  Constitutional  Adjudication 

Jeffrey  Segal,  “Judicial  Behaviour,”  The  Oxford  Handbook  of  Law  &  Politics  (Oxford 
University  Press,  2008),  pp.  19-34. 
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Pablo  Spiller  and  Rafael  Gely,  “Strategic  Judicial  Decision-Making,”  The  Oxford 
Handbook  of  Law  &  Politics  (Oxford  University  Press,  2008),  pp.  35-45. 

Gretchen  Helmke,  “The  Logic  of  Strategic  Defection:  Court-Executive  Relations  in 
Argentina  Under  Dictatorship  and  Democracy,”  American  Political  Science  Review  96 
(2002):  291-303. 

Mark  Ramseyer  and  Eric  Rasmusen,  “Why  Aj-e  Japanese  Judges  So  Conservative  in 
Politically  Charged  Cases T'  American  Political  Science  Review  95  (2001):  331-343. 

Ben  Alarie  and  Andrew  Green,  “Should  They  All  Just  Get  Along?  Judicial  Ideology, 
Collegiality,  and  Appointments  to  the  Supreme  Court  of  Canada,”  58  University  of  New 
Brunswick  Law  Review  73  (2008). 

Week  10:  Rights,  Judicial  Review  and  Social  Change 

Mary-Ann  Glendon,  Rights  Talk:  The  Impoverishment  of  Political  Discourse  (Free  Press, 
1991),  1-17. 

Gerald  Rosenberg,  “Substituting  Symbol  for  Substance:  What  Did  Brown  Really 
Accomplish?”  37  Political  Science  and  Politics  (2004):  205-209. 

Charles  Epp,  “Do  Bills  of  Rights  Matter?  The  Canadian  Charter  of  Rights  and  Freedoms” 
90  American  Journal  of  Political  Science  (1996):  765-779. 

Miriam  Smith,  “The  Impact  of  the  Charter:  Untangling  the  Effects  of  Institutional 
Change,”  International  Journal  of  Canadian  Studies  36  (2007):  17-40. 

Tom  Keck,  “Beyond  Backlash:  Assessing  the  Impact  of  Judicial  Decisions  on  LGBT 
Rights,”  Law  and  Society  Review  43  (2009):  151-185. 
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